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The questions related to the environment are a major challenge for modern societies
and for different domains of knowledge. They began to emerge from the 1960s, following the
progress of the science that has generated an awareness of the incompatibility of the
development disproportionate to the sustainability of the planet. From this period, the increase
of human activities aimed at economic growth and the advancement of technology that have
caused environmental damages such as pollution, destruction of forests, threats to biodiversity
and climate change, which fostered a critical review of the exploitation of environment.

The need for an environmental protection in relation to the human life justified the
creation of a new field in international law. Environmental degradation is a global
phenomenon that is not limited by geographical boundaries. Beginning in 1972 with the
Stockholm Declaration, environmental degration becomes an issue that affects everyone, at all
levels. Then, international law attempts to provide answers to global challenges imposed by
the degradation of the environment, generating a movement of "greening" within branches of

international law.

. Right to environment in the european and inter-americain human rights

systems

Nowadays there is an acceptance of a "human right to the environment," even if it is
not possible to assert the existence of it as a positivated human right in international law.
Critics focus on the context of human rights and its anthropocentric perspective, claiming the
lack of legal definition and the philosophical foundations of the environment. Perhaps the
“fundamentalization” of the right to environment has its basis in the “fair-between” proposed
by Francois Ost", and the international law should establish principles and rules intenting to
protect the environment and take account of human needs.

In the absence of environmental’s jurisdictions in international law, victims ask
international courts in order to recognize the violations of human rights in relationship with
the environment. The practical reason to focus on the international human rights law

regarding environmental matters is the lack of alternative international instances. In this way,



in the case of environmental degradation, the jurisdictions of this branch of international law
can be invoked to seek compensation for damages resulting from an act or an omission of a
State."

The European Convention of Human Rights, adopted in 1950, does not mention a
"right to environment", although the Court recognize that environmental issues have an
impact on the enjoyment of human rights. According to Canal-Forgues, the European Court
"does not have a textual support ensuring the right to environment, so it relates the protection
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of environment to the rights of the European Convention”™. Sudre also note that the
environment does not have autonomy as a human right and its assessment by the Court is
made by ricochet because the issues relating to the environment do not have a clear normative
basis."

The actors of inter-american human rights system have also experienced difficulty in
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defining the scope of this emerging "right to environment™". The majority of the cases related

to environmental issues concerns the violation of the rights of vulnerable populations
(specially indigenous peoples*'), due to the economic expansion in tension with natural
resources. Both in the inter-american and the european systems, environmental-related issues
are discussed by accessory ways. That is to say, in general, environmental questions arise in

the discussion of the violations of other rights, such as the right to life or the right to property.

. Comparative law and the “fundamentalization” of the right to

environment

Comparative law has an essential role in the definition of the possible of contribution
between the systems, particularly in the definition of the “fundamentalization” of the right to
environment. The primary object of the comparative law is the knowledge and the
aproximation of people in order to establish an international cooperation. Thus, applying the
method of comparative law in public international law, specifically between the european and
inter-american human rights system is a way of finding better responses to similar problems
arising from environmental degradation in different jurisdictions.

The comparative process involves a set of transactions, , moving towards a precise aim,
through distinct phases. This methodology allows the analysis of the elements, while
establishing the rules to be observed at each stage. There are three procedural phases: know,
understand and compare. The first one, related to analysis, focuses on the actions needed for

the knowledge of all the terms to be compared. The second step concerns the methodological



operations necessary for understanding the compared terms, within the legal frameworks to
which they belong. The third, analises all actions taken and make a comparison to establish

viii

the relationship between the comparative terms that belong to different legal orders.

The emergence of this complex problem involving human rights and the environment
drives the development of an internationalization of law and reveals the importance of
establishing parameters for understanding it. Furthermore, the comparison of regional legal
systems in order to verify differences in their specificity and rationality helps the
establishment of a global cooperation on the matter.” Thus, both the European and the inter-
american systems could help each other to develop the “fair-between” solution, through a

comparative approach analyzing the common challenges posed to the humanity.
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lands for future generations. This is why the right to property guaranteed by the American Convention is invoked
in case of threats to the traditional lands of indigenous peoples.
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